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A Manual for Bar Examiners 


In 1940 the Association of American Law Schools, Section of Legal 
Education and Admissions to the Bar of the American Bar Association, 
and The National Conference of Bar Examiners prepared and spon- 
sored jointly a Manual for Bar Examiners. This Manual, a textbook 
of value to both the experienced and inexperienced examiner, has now 
been revised by The National Conference of Bar Examiners through 
the assistance of James E. Brenner, John T. DeGraff and Shelden D. 
Elliott, and it will be distributed shortly by the National Conference 
to all members of bar examining boards. 


The one hundred and sixty pages of the Manual cover the scope 
of the examination, types of examination questions, sources of material 
for the questions, drafting the fact problem, administering the bar 
examination, grading the examination answers, appraisal of bar exami- 
nations as a testing device, methods of testing individual questions, 
other practical hints for bar examiners, problems regarding bar exami- 
nations and legal education, and the recommendations in the reports 
prepared for the Survey of the Legal Profession as to bar examinations 
and bar admission procedure. 


58 




















CHASE NEWS PHOTO. WASHINGTON 


Left to right: Harry NapeE.., Jonn T. DeGrarr, THomas M. ScanLon 
and Joun T. WIGGINTON. 


Should Bar Examination Questions 
Cut Across Course Lines?* 


Remarks of John T. DeGraff 


President, New York Board of Law Examiners 


The answer to the question, “Should Bar Examination Questions 
Cut Across Course Lines so as to Include Two or More Subjects in 
Each Question?” depends on our concept of the function of the bar 
examination as an integral part of the process of legal education. It 
is my belief that a bar examination should be something more than a 
burdensome duplication of the final examinations conducted by the 
law schools. This does not mean that the viewpoint of the practicing 
lawyer should control the context or the grading of the examination. 
On the other hand, the examination should be something more than 





*A Panel Discussion at the annual meeting of The National Conference of Bar 
Examiners in Washington, D. C., on September 18, 1950. 
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a memory test or a device to determine how well the applicant can 
recite provisions of the statutes or legal doctrines on which he may 
have been drilled in law school. 

Our function as bar examiners, as I see it, is to determine whether 
the applicant can apply legal principles to specific situations of fact 
similar to those encountered by a general practitioner. Can he reason? 
Can he distinguish essential from non-essential facts? Can he use 
the legal principles to which he was exposed in law school to ascertain 
the rights and liabilities of the parties under a given statement of facts? 

Bar examiners seem to be generally agreed that this is the true 
function of the examination, but there is widespread disagreement 
as to whether this objective can best be attained by “labeling” sub- 
jects and confining questions to what has been called “course lines.” 
It is my personal belief that “labeling” detracts from the value of the 
examination and that the limitation of questions to “course lines” 
is a handicap. 

In the first place, I have never been able to ascertain precisely 
what subject matter should be included under a particular “course.” 
The phrase “course lines” seems to be an extremely variable concept. 
From the point of view of the law school, a three years’ course of study 
cannot be pursued as a single entity and must, of necessity, be broken 
down into categories for the convenience of the faculty and the 
students. Such a segregation is both necessary and proper in the law 
schools. It is, however, an artificial segregation which fades quickly 
into the background when one enters upon the practice of the law. 
I question the necessity or the desirability of making this artificial 
segregation an essential part of the bar examination. 

There seems to be little uniformity in the breakdown of the study 
of the law into its component parts. The names of the courses given 
by one law school often bear little resemblance to the names given 
by another law school though both may give a generally equivalent 
background of legal education. There is a similar variation in the con- 
text of courses given under the same name. Moreover, if the present 
courses in a particular law school are compared with those in the same 
school five, ten, fifteen or twenty years ago, it will be found that the 
context of the courses often varies considerably, depending upon the 
assignments and the backgrounds of the professors on the faculty. I 
profess no special familiarity with the curriculums of law schools but 
I have casually examined a number of law school catalogues and it is 
my guess that the different names for “courses” given in law schools 
throughout the country may number several hundred. 
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The same situation exists, in a more limited degree, in the sub- 
jects listed by bar examiners in the several states. Professor Stevens 
has made a very comprehensive study of this phase of bar examination 
procedure, and his preliminary report for the Survey of the Legal 
Profession will be found in the May 1950 issue of The Bar Examiner. 
Professor Stevens points out that the courses listed by bar examiners 
range from nine subjects in New Hampshire to 57 subjects in Louisiana. 
He also reports that the states collectively examine on at least 60 
different subjects. He explains, “In many instances it was necessary 
to translate a bar examination subject into law school coverage 
terminology” and has apparently harmonized some of the different 
“labels” used by bar examiners to arrive at the comparatively low 
total of 60. 

The difficulty of confining bar examination questions to the ex- 
tremely variable concept of “course lines” may best be illustrated 
by example. Let us take, first, a conventional situation dear to the 
heart of every law school professor and bar examiner. 


Mary Jones, finding that married life is not what she hoped it 
would be, leaves her husband and her home in the State of X 
and goes to the State of Y for a divorce. After obtaining a divorce 
in accordance with the requirements of the State of Y, she re- 
turns to the State of X, and either she or her husband, or both, 
remarry. There are infinite variations to this basic theme. The 
wife can leave her husband with or without justifiable cause. 
She can establish a bona fide residence in the State of Y or she 
can perfunctorily comply with its residence requirements. She 
can be remarried in the State of Y or in some other state. A 
variety of other issues of law may be presented by causing either 
the husband or the wife to die leaving a large estate and children. 
This familiar factual situation gives the applicant an excellent 
opportunity to display his reasoning ability and his knowledge 
of legal principles when called upon to determine the rights of the 
parties. 


The question I wish to propound to this group is—Under what 
“label” or “course” should such a question be classified on a bar 
examination? “Constitutional Law” would seem to me a proper classifi- 
cation because the basic rights of the parties depend, in part, upon the 
construction of our Federal Constitution. “Conflict of Laws” would 
seem to be an equally appropriate label. Certainly, it would not be 
wrong to classify such a question under the heading “Domestic Re- 
lations.” When optional variations involve estoppel, it might well be 
listed under the heading of “Equity.” The remarriage may be bigamous 
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and justify the label of “Criminal Law.” Where rights of the parties 
in the estate of the decedent are presented, it might not be improper 
to classify the question under the label of “Wills and Administration.” 
Other and different “labels” might be equally appropriate in some 
jurisdictions. 

This question is not, to my mind, one which crosses “course lines.” 
On the contrary, it is one where “course lines” cross the question. It 
illustrates, I think, one of the inherent difficulties in classifying bar 
examination questions by “labels” which are supposed to, but which 
frequently do not, correspond with courses given in law schools. Few, 
if any, law schools are likely to teach the issues of law presented in 
this question in a single course. I venture to assert that the issues of 
law in this question are a part of the context of a number of courses 
in various law schools and that instruction on these issues is repeated 
in such basic courses as “Constitutional Law,” “Domestic Relations,” 
“Conflict of Law,” “Equity” and many others, depending on the apti- 
tudes of the professors and the exigencies of the particular law school. 
Does a “label,” whatever it may be, add to or detract from a question 
of this type on the bar examination? If a student has studied this 
subject matter in one or more courses at law school, will he be helped 
or misled if the question appears on the bar examination under a 
different label? In my opinion “labeling” is irrelevant to and should 
not be a part of the bar examination. The applicant should ascertain 
and determine the legal issues presented by the facts in the question 
on the basis of whatever legal principles may be properly applicable 
to those facts, not on some artificial segregation along supposed “course 
lines.” 

Many law schools have begun to recognize this point of view by 
giving examinations which cross “course lines.” Some law schools 
give a “comprehensive” examination at the end of the senior year, and 
although the student may have passed, with satisfactory marks, every 
course he has taken, he will not receive his degree if he fails to pass 
the “comprehensive” examination. Many law schools give a first year 
course in “Elementary Law” and a senior year course in “Current 
Law.” In such courses, and in others of a similar nature, the course 
itself, as well as the final law school examination, crosses conventional 
“course lines.” 

Let us consider another type of factual situation that seems to be 
equally appropriate for a bar examination question. 


A leaves his automobile in a parking lot operated by B and C as 
co-partners. C gives him a ticket on which is printed a contract 
limiting the liability of the proprietors to $50 for damages caused 
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by negligence or otherwise. A’s parked car is damaged when struck 
by an automobile negligently operated by another customer. In 
the confusion, C forgets to lock the doors of A’s car and a thief 
steals A’s valuable suitcase. C, upon discovering the theft, ap- 
propriates for himself a package which is later found to contain 
opium. C is insolvent and the partnership has no assets but B is 
financially responsible. What, if any, cause of action has A against 
B, the responsible co-partner, who was home in bed while all 
these events took place? 


This type of question, here presented in condensed form, can be 
varied, at the examiner’s option, to present a simpler or a more com- 
plex problem. It would seem to be an appropriate state of facts to test 
the applicant’s ability to use legal principles but, obviously, it could 
not be used if questions are to be limited to “course lines.” This factual 
situation brings up problems in “Partnership,” “Agency,” “Contracts 
or Quasi-Contracts,” “Damages,” “Torts,” and “Equity” and it may 
bring up principles of law in which instruction is given under other 
labels in different jurisdictions. Similar statements of facts often 
arise in actual practice because, as we all know, clients frequently get 
involved in difficulties which are not confined to “course lines.” Is 
there any good reason why questions, based on everyday factual situa- 
tions, should be excluded from a bar examination? 


Although there is a wide variance in the law schools and on bar 
examinations in relation to the subject matter which makes up the 
study of law, Professor Stevens has listed thirteen subjects on which 
bar examiners are in general agreement, namely, Agency, Contracts, 
Corporations, Constitutional Law, Criminal Law, Evidence, Equity, 
Negotiable Instruments, Pleading and Practice, Real Property, Torts, 
Personal Property and Wills. The first eleven of these subjects are 
listed by examiners of more than 90% of the states and the last two are 
listed by more than 80%. 


While “course lines” are reasonably well defined in relation to 
these thirteen subjects, and perhaps several others, there is consider- 
able overlapping and uncertainty as to the area covered by many of 
the well defined subjects, as well as many of the other subjects listed 
on bar examinations. Professor Stevens reports that “Future Interests” 
is listed as a separate subject by six states, “Trusts” by 28 states, 
“Mortgages” by 21 states, and “Landlord and Tenant” by seven states. 
Are these really separate “courses” or are they covered in other states 
under “Real Property” or “Wills?” 


Three states list “Courts,” seven list “Equity Pleading,” one state 
lists “Judgments,” two states list “Remedies” and two more list “Trial 
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and Appellate Practice” as separate subjects. Are they separate sub- 
jects to which questions must be limited or do they come under the 
general heading of “Pleading and Practice?” If one state which lists 
fifty subjects uses questions which do not cross “course lines” and 
another state covers substantially the same ground under twenty more 
comprehensive “labels,” who is to decide whether the questions in 
the second state do or do not cross “course lines?” 

What about “Bailments” listed by 19 states, “Creditors Rights” 
listed by six states, “Executors, Administrators, Guardians” by six 
states, “Damages” by 12 states, “Local Statutes” by four states, “Master 
and Servant” by two states, “Personal Rights” by seven states, 
“Pledges” by one state, “Quasi-Contracts” by three states and “Elemen- 
tary Law” by one state? While these subjects are listed as separate 
courses by a number of bar examining boards, I have a suspicion that 
many states examine on these subjects under some other “label.” 
How, for example, can you ask a question on “Damages” without, to 
some extent, crossing into “Contracts,” “Torts,” “Equity,” “Real 
Property” or some similar subject? 

These facts lead me to the conclusion that bar examination ques- 
tions cannot, with accuracy or uniformity of terminology, be confined 
to “course lines” and that it is a mistake to attempt to do so. The sub- 
ject matter that makes up the study of law is classified in so many 
diverse ways by law schools and by examiners that the context of a 
“labeled” course or question depends largely on individual opinion and 
tradition in a particular school or state. I entertain no hope that we 
will achieve absolute uniformity in terminology although it is obvious 
that any steps toward uniformity would be of great assistance to law 
schools, bar examiners and applicants alike. 

As a practical matter, bar examiners have to use “labels” to some 
extent to keep the examination in balance. You are likely to over- 
weight certain subjects if you do not, informally, allocate the questions 
in a general way to certain categories or subjects. The apportioning of 
subject matter is an essential part of the preparation of an examination. 
But this does not require that the “labels” should be carried over into 
the examination itself. 

The scope and content of the bar examinations have a very real 
effect upon legal education. If a bar examination is limited to specific 
subjects, many students will inevitably limit their law school prepara- 
tion to those subjects despite the valiant efforts of their professors to 
enlarge the scope of their interest to other fields of law. A bar examina- 
tion, to exercise its proper function in improving legal education, should 
be general and comprehensive in scope. This does not mean that the 
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examination must contain an equal number of questions on all sub- 
jects. The major portion of the examination should, of course, be de- 
voted to the thirteen or more basic subjects listed by Professor Stevens 
but I know of no sound reason why an appropriate but limited number 
of questions may not be asked on any subject which a lawyer in general 
practice should be prepared to meet. 

Such a concept would lead to the abandonment of “labeling” and 
“course lines” on bar examinations. Any factual situation which brings 
forth legal reasoning and a discussion of basic legal principles is a 
good question on a bar examination. Many good questions can be pre- 
pared and are being prepared within the loosely defined limits of a 
single subject. Many others of equal value involve two or more dif- 
ferent subjects. In other words, to come to a specific answer to the 
question before us this afternoon, I think that we should abandon the 
restrictive concept of “labels” and “course lines” and use questions 
that do as well as those that do not cross conventional “course lines.” 
Both types are equally useful and equally effective on a bar exami- 
nation. 


Remarks of Thomas M. Scanlon 


Secretary, Indiana Board of Law Examiners 


My immediate reaction to the question presented to us by Mr. 
Glenn for discussion was inclined to the affirmative. I posed the ques- 
tion to my fellow Board members, some of the more academic of my 
law office associates and the Deans of the law schools of our state. 
Their curbstone responses were almost unanimously affirmative. After 
some consideration of the problem, my conclusion is that to cut across 
course lines in bar examination questions is of questionable practical 
benefit. 


I. DEFINITIONS. 

It takes so long to say questions which “cut across course lines so 
as to include two or more subjects in each question” and our time is 
so short I shall refer to such questions as “multi-subject questions” 
and those which do not cross course lines as “uni-subject questions.” 


II. THe Mutti-sussect QuESTION Witt More AccuraTEeLy DETER- 
MINE CAPACITY TO PRACTICE BECAUSE QUESTIONS PRESENTED TO THE 
Practicinc LAwyer Are Nort Limitep to OnE SuBJECcT. 

I find the basis most frequently urged in support of the multi-sub- 
ject question is the proposition that the best method of determining 
whether an applicant is qualified to practice is to simulate the condi- 
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tions of actual practice and judge the result. If the purpose of the bar 
examination is to test the applicant’s ability to practice law, isn’t it 
natural and proper that the bar examination be under the conditions 
of the actual practice in so far as this is possible? The set of facts a 
lawyer pumps from his client and witnesses is not limited to one sub- 
ject matter. Why should the bar questions be so limited? 

My answer is the facts received by the practicing lawyer from his 
client actually cut across course lines in a relatively small percentage 
of cases. Actually, therefore, the bar examiners are creating the condi- 
tions of the actual practice more accurately in failing to cut across 
course lines than they would if the multi-subject questions were 
adopted. 

But there is a more fundamental error in this particular argument 
for the multi-subject question. I question the premise that the best 
method of determining whether an applicant is qualified to practice 
is to simulate the conditions of the actual practice and judge the re- 
sult. This takes us directly to the question of just what is a bar exami- 
nation intended to test. 


III. Wuart ts a Bar EXAMINATION INTENDED TO TEST? 

I have asked the diligent Miss Merritt for expressions on this sub- 
ject and find that it was discussed by an excellent panel, which dis- 
cussion was published in the October 1949 issue of The Bar Examiner. 
While there was some diversity of opinion among the members of that 
panel, it was generally agreed by all of them that the bar examination 
should test the applicant’s ability to reduce a set of facts, set forth in 
an essay type examination question, to legal issues and apply a modicum 
of knowledge of the basic legal principles to those issues in an in- 
telligent manner. 


IV. Upon THE Basis or WHAT KNOWLEDGE AND EXPERIENCE SHOULD 
THE EXAMINATION QUESTIONS BE PREDICATED? 

I believe it is equally well accepted by bar examiners that the 
work of the law schools and the bar examining boards must be coordi- 
nated. While the examination looks to the future in attempting to test 
the future capacity of the applicant, it necessarily, to be fair to the 
applicant, must also look to the past and be governed by whatever 
training and experience are prescribed as a prerequisite for taking it. 
Those prerequisites are well known. 
V. Tue Examination Must, THEREFORE, Be a STUDENT EXAMINATION 

RATHER THAN A LAWYER EXAMINATION. 

No one of the law schools of our state gives a multi-subject ques- 
tion examination at any time. I do not believe any of the so-called 
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national law schools gives such examinations. If the law schools’ curri- 
cula and the bar examinations are to be correlated, the bar examina- 
tions cannot be multi-subject in character unless these curricula are 
changed. Undoubtedly the law schools have considered and ex- 
perimented with multi-subject tests but apparently have not made them 
a permanent part of the law school training. 

While the war years furnished an exception, the great majority 
of applicants to the bar are boys and girls who have completed their 
college and law school training immediately after high school with 
very little experience other than as students. Obviously, these appli- 
cants cannot be experienced in answering the multi-subject questions 
if this experience was not gained in law school. 

The examination by force of circumstances must be a student 
examination, not a lawyer examination. This does not mean that it is 
either less or more difficult. We in Indiana make considerable effort 
to be certain that our questions present problems which should have 
come to the attention of the average student. Personally, I rarely 
prepare a question without considerable study of the case book being 
currently used in our state schools on the subject. 


This is the underlying reason for the remark we all have heard so 
frequently by practicing attorneys: “I read those bar examination 
questions and I know I couldn’t pass the examination.” Obviously, the 
practicing lawyer tends to forget the basic principles in the subjects 
into which his practice takes him infrequently or not at all. He supple- 
ments his law school knowledge in the subjects into which his practice 
takes him frequently. A fair question to him would be impossibly diffi- 
cult to the student. Likewise, what might be a fair question to the 
student may very well be impossibly difficult to the practicing attorney. 


To return to our fundamental question as to what the test should 
be, it is humbly suggested that the test is not whether the applicant 
is a good lawyer on the day of his examination. He necessarily is not. 
He lacks entirely the judgment of the well-seasoned practitioner as to 
what principles can be sold to a court, board or jury in view of the 
facts in the particular case. The test necessarily must be then not 
whether he is a good lawyer today, but whether the applicant has the 
capacity to become a good lawyer with practical experience. A test 
based upon lawyer values rather than student values would more likely 
result in a separation of the brilliant from the average rather than the 
sub-average from the average and brilliant. 
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VI. Wovutp THE MULTI-sUBJECT QUESTION EXAMINATION REALLY BE 
A BETTER TEsT? 


Apart from the above considerations, I for one am not confident 
that the multi-subject question, even if allowances are made in the 
grading, would result in a more refined screening of the applicants. 
Resourcefulness in seeing a multitude of questions in a set of facts 
and the facility of dealing with the principles can just as well be tested 
by the burying in one set of facts several questions in one subject. 
As mentioned before, the practitioner in the great majority of cases 
is presented with facts which contain questions in only one substantive 


field. 


VII. MeEcHANICAL AND GraDING DIFFICULTIES. 

The practice of our Board and I assume the practice of a ma- 
jority of the Boards in the country, is to submit essay type questions 
in the basic courses, each examiner being assigned a certain number 
of questions in a number of subjects. The answers written by the appli- 
cants are graded by the Board member who prepared the particular 
question. Since our Board members are five busy practicing attorneys 
scattered throughout the state, it is essential that each examiner leave 
the examination with the answers that he is to grade. The examina- 
tion is arranged so that each applicant writes ten books, two of 
which are taken by each examiner. An examination of multi-subject 
questions would make this mechanical problem even more difficult 
than it is at present. I realize that this should not be an important con- 
sideration, but it is one which must be considered. 

I become more and more convinced, as my experience on the Board 
continues, that I must constantly keep in mind the problem of grading 
while I am in the process of preparing a question. Excellent questions 
must be rejected because of the great difficulty one would have in 
grading the answers. A complicated set of facts bristling with questions 
all over the legal lot is more likely to produce greater diversity in the 
answers. The more the answer depends upon the exercise of the appli- 
cant’s judgment as to which questions or the application of which con- 
cepts is important, the less objective the grading standards become. 
I realize that a demand for objective standards in grading would lead 
us to the true-false question which is not to be desired. At the same 
time I dislike the responsibility of assigning grades on the basis of 
evaluating the exercise of judgment. 


VII. Conctiusron. 

While my immediate reaction, therefore, to the posed question was 
affirmative, after considerable study my conclusion is that an examina- 
tion of unlabeled uni-subject essay questions is preferable. 
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Remarks of Harry Nadell 


Member, New Jersey Board of Bar Examiners 


I suppose difference of opinion is what makes a good horse race, 
and it just happens that the way the names of the four of us were lined 
up on the program is the way we had taken sides: Mr. DeGraff for 
questions which cut across course lines; Mr. Scanlon against; I am for 
questions which cut across course lines; and I understand Mr. Wiggin- 
ton, who will speak next, is against. 

I thought it would be interesting to the members of the Conference 
to find out what the deans of some of the law schools think about 
questions which cut across course lines. I wrote to the deans of six 
of the eastern law schools, and have so far received replies from four 
of them. I asked them whether they used questions which cut across 
course lines, and what they think of such questions. 

The Dean of New York University School of Law, Russell D. 
Niles, states that the faculty of his law school is now trying to integrate 
several subjects so that the examination will cover a broader area. He 
says: 

“We have, from time to time, experimented with examination 
questions covering two or more subjects. We are now trying to in- 
tegrate several subjects, so that the examination will cover a broader 
area. We do not, at the present time, give a comprehensive examina- 
tion with questions which cut across course lines, but we are con- 
sidering requiring such comprehensive examinations in the future.” 

The Acting Dean of Rutgers University School of Law, Newark, 
New Jersey, C. Willard Heckel, states that, because of the departmen- 
talization of their curriculum, only course examinations are given. 
He adds: 

“T think there is a real need for something in the nature of a com- 
prehensive law school examination, which would bring about needed 
integration in legal education.” 

I think that is the emphasis of what I have to say and what Mr. 
DeGraff, I believe, has to say: the integration of various subjects so 
that, when an applicant to the bar sees a set of facts, he does not merely 
say, “Is it in this head or that head,” but he takes it up under the 
various heads it might come under; not saying that every question 
should contain more than one subject. There is no particular merit in 
that. Many questions contain various things under a single subject. But 
what I am trying to say is that there is no particular merit in sticking 
to a particular subject. 
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Going on with what Mr. Heckel said: “Too many students lack 
the ability to correlate legal materials. In my opinion, bar examination 
questions definitely should cut across course lines.” 

Dean Erwin N. Griswold, of the Harvard Law School, wrote: 


“At various times we have given questions covering two or more 
subjects in law school examinations. However, it is not easy to do this 
in law school, since the examinations are almost necessarily given in 
courses, and the grades must be given in courses. Consequently, it is 
difficult to give a grade for a single course when the question covers 
two or more courses. Many questions given in courses, however, lie in 
the borderland between that course and other areas of the law. We 
like to encourage this as much as possible.” 

Dean Wesley A. Sturges, of the Yale Law School, wrote me: 

“You ask whether questions covering two or more subjects are 
given in the law school. I should answer that, very generally, such 
questions are given, especially in the senior year. Questions often 
involve the making of distinctions and discriminations as to categories 
of transactions and relations. Questions also frequently pose the general 
question, What would you do as counsel in the given case? The latter 
type of question necessarily involves knowledge of substantive law 
and of procedure. 

“TI am personally inclined to favor such questions, in order that the 
routine of instruction and of intake by the students does not become 
too highly compartmentalized.” 

It seems to me that the preparation of bar questions touching on 
more than one course subject is favored by the fact that the tendency 
in the law school curriculum, in some of the larger eastern law schools 
with which I am familiar, is to group a number of courses which we 
took separately when we were in law school. 

For instance, Columbia Law School, University of Pennsylvania 
Law School, Harvard and Yale Law Schools all have a course covering 
business associations. I do not think any of us, when we were in law 
school, took a course so entitled, or a course which covered the field 
which is covered in this course. This course covers business corpora- 
tion; partnerships, general and limited; joint stock companies; and 
business trusts. 

Columbia, Harvard and, I believe, Yale Law School also have 
a course in commercial law, which includes a number of courses we 
took separately when we were in law school. The subjects included 
in commercial law, with some variations in different schools, are sales, 
conditional sales, chattel mortgages, negotiable instruments, parts of 
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agency and equity, statutory construction, counseling, and form 
drafting. 


I understand that Harvard Law School now no longer gives a 
separate course in equity, but includes, in other courses, various parts 
of the subject matter of equity; for example, specific performance, I 
believe, is included in contracts; equitable relief against torts is in- 
cluded in torts. 


In view of the large number of subjects now included in the law 
school curriculum which were not required subjects when we attended 
law school (such as taxation, administrative law, labor law, Govern- 
ment control of business, and other subjects), it seems that the tele- 
scoping of a number of related subjects in one course at law school is 
desirable and likely to continue. This tendency fits in with the opening 
sentence of the preface by Professor Samuel Williston to the first 
edition of his work on Contracts: 


“One who attempts to write on any topic of the law is likely to 
realize that what Maitland said of the historian is also true of the 
law writer; he is tearing a seamless web.” 


Dean Sturges, in his letter, referred to a type of question fre- 
quently asked at Yale, involving the making of distinctions as to cate- 
gories of transactions and relations. Such a question is likely to include 
several separate subjects as we list them in New Jersey for bar exami- 
nation purposes. 

An example of this type of question, requiring a knowledge of the 
fundamentals of corporations, general and limited partnerships, and 
contracts, was given at Yale on the 1947 summer term examinations, 
and reads as follows: 


“A client tells you he has agreed to finance a retail enterprise 
to be conducted actively by a nephew and his college roommate, 
both energetic young men of limited commercial experience. Your 
client is willing to put up $10,000, but wants assurance that he will 
not, under any circumstances, lose more than that; he also says 
he would prefer a share in the profits of the enterprise to a fixed 
rate of return. Beyond this, he looks to you for advice and sugges- 
tions, recognizing that, even as to the business bargain, there may 
be details he has overlooked. 

“Prepare a memorandum discussing the advantages and dis- 
advantages of your client’s participating in the enterprise as a 
leader, partner, limited partner, subpartner [I confess I do not 
know what that means], and stockholder, and setting out your 
recommendations for the form the enterprise should take. State 
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any additional assumptions of fact clearly, keeping them in the 
realm of possibility.” 


This is the sort of question on which a young lawyer, newly ad- 
mitted to practice, may be reasonably expected to be able to advise 
his client; and I think that is what we are trying to find out when we 
give the examinations. 

It seems to me, when we certify that an applicant is entitled to 
practice law, we state that we think he can be trusted to take care of 
ordinary situations about which he may be consulted in his early 
practice, without fear that he will, by lack of knowledge or judgment, 
cause harm to his client. An ordinary business situation like that which 
formed the basis of the problem just read is one he may reasonably be 
expected to handle for his client. Therefore, getting him used to facing 
such a problem, even though it may involve correlating the rudiments 
of partnership, corporations and contracts, is not expecting too much. 


Miss Merritt kindly sent me a copy of The Bar Examiner, which 
contained a discussion by the various men on the panel last year on the 
topic, “What is a Bar Examination Intended to Test?” I do not think 
there is very much disagreement among those men, or among us, as 
to that. All of the men on the panel, while disagreeing as to details, 
agreed that the bar examination is intended to test whether an appli- 
cant has a knowledge of fundamental legal principles, understands the 
underlying reasons, and can apply them to a given set of facts. 

Sometimes the facts pertain to different points on a single subject. 
This is the usual essay type of question. 

I went over the last bar examination given in New Jersey in May 
of this year, with a view to picking out questions which cut across 
more than one subject. While I knew we had no rule against this, I 
was surprised to find that nineteen out of the thirty-eight required 
questions contained, in each of them, more than one subject. 

One way in which this was done is that suggested in Dean 
Sturges’ letter, by posing the general question, What would you do 
as counsel in the stated case? This type of question necessarily in- 
volves a knowledge of substantive law and of procedure. 

For example, here is Question No. 2 on our May 1950 New Jersey 
bar examination: 


“W, wife, sued H, husband, for separate maintenance, alleging 
abandonment on July 1, 1946, and neglect to support. Final judg- 
ment in this action was entered for W against H on December 1, 
1946. 
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“On September 1, 1948, W sued H for divorce, on the ground 
of desertion, and set forth the prior judgment in her complaint. H 
answered, denying desertion. W moved for judgment on the 
pleadings. 

“Representing H, what arguments would you make against 
the motion?” 


This question, as you can see, involves a knowledge of the dif- 
ference, as a matter of substantive law, between a separate main- 
tenance suit, which can be started as soon as a husband abandons and 
neglects to support a wife, and a divorce suit for desertion which, in 
New Jersey, requires two years of desertion, with the intention to 
desert by the deserting husband, and against the wishes of the deserted 
wife. 

It also raises the procedural point as to whether there can be a 
motion for judgment on the pleadings in a divorce suit. Our law re- 
quires that, even in an uncontested divorce suit, every allegation must 
be proved by one of the parties and by at least one corroborating wit- 
ness. Therefore, no judgment on the pleadings, without a trial on the 
merits, can be obtained in a divorce suit. 

This type of situation is one which a young attorney is likely to 
run into soon after he is admitted to practice. He should be ready to 
handle it as a single problem, involving both substantive and procedural 
law. I think many questions of this kind have been given for a long 
time, both in New Jersey and other states. 

Some questions on our last New Jersey bar examination combined 
points of substantive law in several subjects. Here is Question No. 16, 
combining points in contracts and agency: 

“X, a principal, filed with a telegraph company a message 
authorizing his agent, Y, to sell linseed oil at $486 a ton. As a re- 
sult of an error of the telegraph company, the message, as de- 
livered, authorized the sale at $468 a ton. Y, as agent of X, sold 
the oil to Z at $468 a ton. Upon being so advised, X, the principal, 
refused to make delivery at the erroneous price. 

“Z sued Y for breach of warranty of authority. Y contended 
that Z suffered no damage, since he could have held X to the price 
in the erroneous message and, further, that Z knew he was acting 
as agent for X. 

“Decide the case.” 


It is only within the last ten or fifteen years that I saw these two 
questions actually given in these identical words on the New Jersey 
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examination, and I was particularly interested, because I gave a 
course at that time in preparation for the New Jersey examination; 
so did Mr. Park, who is here. Now we are on the giving end of the 
question. Here are the questions; you can see how poor they were. 

“What is owelty?” 

“What is Blackstone’s definition of title to land?” 

Then came essay-type questions, with a single point in one subject. 

The present type of question combines points of substantive law 
in several fields, or substantive law with procedure. There is no merit 
in this combination in every question. Many fine questions are based 
on several points in a single subject. However, the type of question 
cutting across course lines is used in a number of law schools, and 
favored by their deans. 

I think it is a progressive step toward getting the applicant for 
the bar to integrate his knowledge of the law, so as to fit him to face 
a given situation, as he will have to do when he hangs out his shingle, 
whether that situation is an accident case, involving knowledge of one 
subject, or a business transaction, like the one read from the Yale 
examination, involving knowledge of corporations, partnership and 
contracts, or a combination of substantive law and procedure. 


Remarks of John T. Wigginton 


Member, Florida Board of Law Examiners 


In speaking last on a program of this type, you always have the 
advantage because someone before you has covered every good point 
you thought you had to bring out. 

Entirely by accident, I would say, Mr. Scanlon and I prepared 
papers, he in Indiana, and I in Florida; we got here and exchanged 
them and, if I had copied his, our thoughts could not be any closer 
together. So you can see that my part of this discussion will be some- 
thing novel and something new. I shall now speak extemporaneously 
because I do want to talk a minute or two about some of the things 
he passed over briefly, which I believe, perhaps, we should think 
about a little more seriously before arriving at a conclusion as to 
whether this multiple-type cutting-across-course-line question is the 
best. 

Let’s talk about us for a minute—law examiners. The boom has 
fallen on us, and we are in there doing a job for the profession; but 
we are busy trying to earn a living too. Two or three times a year, we 
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have to get up these questions for these boys to try to answer. I have 
considerable trouble, and I am sure many of you do, in preparing an 
intelligent question which will test that boy’s knowledge of the law 
when it is confined to one subject. Most board members take two or 
three subjects to examine on; oftentimes, those subjects are incompa- 
tible and unrelated. For instance, I have United States Constitution, 
Florida Constitution, and federal procedure. 

I might, in the course of time, frame an intelligent question cutting 
across those three course lines but, if I had to sit down and prepare 
six or seven of them every time we had an examination, it would take 
more time for the law examiners than I feel I have to give to it, and 
perhaps you, too. 

Then the question of grading is something else. Brother DeGraff 
over here threw in a nice little hypothetical case, that parking lot deal, 
especially that about the opium. You can think up some good questions 
like that for these boys to answer, but where are you when you get 
through? What do you know from that boy when you get through 
looking at his answers? I believe I could ask that question of my 
Florida Supreme Court, individually, and perhaps get seven good 
answers; we only have seven members. 

When you try to get the answer from the boy on that type of 
question, cutting across course lines, you are going to find your ques- 
tion going over into the field of common law, branching off over here 
in the field of equity and, perhaps, winding up in the field of criminal 
law, maybe in the state court or maybe in the federal court. 

I think the mechanical difficulties of preparing a series of intelli- 
gent questions, cutting across course lines, within the subjects which 
you as an examiner are handling, would be almost insurmountable. 

If we had the advantage on our board, as I understand Delaware 
does, of having the Board made up entirely of former college professors 
who taught law, whose minds are trained to frame questions neatly 
and precisely, perhaps we would not have these difficulties but, for 
practicing attorneys who have not had that type of training or ex- 
perience, I am fearful that the labor involved in preparing such ques- 
tions would be more than we would be able to give year in and year out, 
and still be fair to those boys who have to take the bar examinations. 

The two important factors you have to keep in mind on a question 
of this type are, What type of applicant are you examining? and, 
second, What do you expect that man to possess as a prerequisite for 
practicing law? 

I think, in most states, your applicants are of two categories: one, 
the practicing attorney from other jurisdictions who has had quite a 
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bit of experience but wants to come to your state to practice law; the 
other one, of course, is the recent graduate. 

I do not know whether you are bothered much with the attorneys 
wanting to come into your state to practice, like we are in Florida. We 
have a lot of them from the North. They get sick, or their wives get 
sick, or their children get sick, and their doctors have ordered them 
to go down there where they can sit in the sun twelve months out of 
the year and drink that orange juice, dodge those hurricanes, and get 
their health back. So they just must come to Florida to practice law, 
especially between Palm Beach and Miami, along the Gold Coast. 

Then you have the boy just out of school. 

If all the applicants were of the same category, the solution to this 
problem might be easier but, unfortunately, that is not so. So we as 
examiners, to do our duty properly, must frame questions, as I see it, 
which will be fair to all of the applicants who come in to take that 
examination. 

Next, what do you want the candidate to have? What do you want 
to know about, to say whether he shall be a member of the bar of your 
state? Do you want to know if he is a finished lawyer, or do you want 
to know whether he is grounded in the fundamentals and principles 
of the law and the philosophies of the law? 

If you are going to admit him only if he is a finished lawyer, I 
think this type of question perhaps would be all right; I can see much 
grief in it, even then. I can tell you very quickly, if I had a question 
like this parking lot deal put to me, I could not answer it in the time 
limit, because you have a law suit in equity there, involving one point 
perhaps; then you have a suit at law over here; then you have your 
criminal angle. It is broken down into different causes of action, per- 
haps in different courts. To require an attorney-applicant to answer 
such a question in fifteen or twenty minutes would not be fair; but 
it would be fairer to him than to the graduate. I grant it would test 
powers of analysis, powers of reasoning, powers of correlation and, 
if he had all that, he would perhaps be a much better lawyer than 
most of the members of the board who are examining him. 

After all, these boards, you know, are made up of lawyers, some 
country lawyers like me and Jimmy Bruton sitting there; some of them 
are city lawyers. But they are not all the best lawyers, and wine are 
not all ex-college professors. 

So questions like that, if we could get some good ones framed 
by somebody, with the answers to them, might be fair to the man who 
has come into the state, if he has had a wealth of experience elsewhere 
in the practice. 
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But that is not my concept of a good bar examination. I agree with 
my brother from Indiana that, if you ask the boy or the applicant a 
question on a single subject, involving as many different principles 
as you want to in that subject, you will be able to tell from his paper 
more accurately whether he knows enough law to deserve the right 
to practice. I think it is the fairest and only way you can give an 
examination, really to test a man. You then do not resolve your 
examination into a guessing contest with those applicants. 

I do not know how many of you follow the practice, as we do, of 
monitoring thé examination, that is, sitting in the room with those boys 
while they sweat it out over that three-day period. We alternate, 
taking our turns in the barrel, based upon that joke I am sure most of 
you have heard. But if you have been the monitor, you have seen 
these fellows come up. The applicant approaches each question on the 
examination very much like the batter does the 3-2 pitch in baseball. 
He has butterflies in his stomach and he has a little fuzz in his brain 
and, to him, facing that examination is perhaps the most important 
thing which has ever happened to him up to that time unless, of course, 
he has gotten married before he has gotten to you. Anyway, it is im- 
portant, and he is nervous about it, and he reads all kinds of things 
into that question, which are not even there. 

You have seen the sigh of relief on his face when you say, “Look. 
I wish you would read that up here at the top of the page; it says this 
is an examination, this afternoon, in contracts, and there is only one 
principle of law there for you to determine. Is the contract valid be- 
cause of these facts, or isn’t it? Now you go back and answer it.” 
When you tell him that, he goes back and he answers it. 

But, if it is a guessing contest, on which there are all sorts of 
handles he can hang to, and he sees these mirages and gropes at them, 
when he gets through you and I know what we have to do when we 
get that paper. It is not only hard on him, but I think you are imposing 
on him an impossible responsibility. 

So I am convinced that the only fair way to examine law applicants 
properly is by the single-course subject to find out whether, through 
their training in law school or their practice, they have become suffi- 
ciently well grounded in the principles and the philosophy of law 
to be entitled to hang out a shingle and practice law in your state. 

We are not looking for Frankfurters or Vanderbilts when appli- 
cants come to Florida and the boy knows that he is entitled to the 
right to try, like you and I were given the right one time, to get in 
there and fight in the law practice. If he cannot reason, if he cannot 
analyze, it will not be long before he is selling real estate or insurance. 
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In the interim, it will be hard on his clients; I realize that. It was hard 
on mine when I started, but experience will teach him those same 
things which you and I have learned through the years of hard knocks. 
He will learn how to analyze, and he will be able to see these five and 
ten different subjects all embodied in the statement of facts which 
his client comes in and tells him. He is entitled to that right if he is 
sufficiently well informed. 

I am frank to say I do not believe the boys who take our examina- 
tion, regardless of where they went to school (Harvard, Yale, Virginia, 
anywhere), could take the type of question we are talking about here 
today, and do very well on it; I do not believe they can. I have seen 
them have too much trouble with the other kind, and I know you have, 
too. So I am for the negative on this side, as you have guessed by now, 
and I do not think we should adopt that type of question in our bar 
examinations. 


General Discussion 


CHAIRMAN GLENN: That is the kind of Donnybrook we like to 
have. I think perhaps the members of the panel would like to get in 
the first licks here. The floor is theirs. 

Mr. Napve.tu: I have nothing to add. 

Mr. Scanton: Iam overwhelmed by the last one. 

CHAIRMAN GLENN: Perhaps someone in the audience would like 
to interject an idea at this stage. 

Mr. Hersert W. Cuiark (San Francisco, California): Mr. Chair- 
man, might I ask a question? Some thirteen years ago, I became a 
member (perhaps without any warrant at all) of the Committee of 
Bar Examiners. I served for four years, and I am completely confused 
this afternoon. Maybe I have been completely confused during the 
last thirteen years, but the question I would like to ask is, What are 
the bar examiners trying to find out? That is what I would like to have 
answered. 

CHAIRMAN GLENN: That is the subject of another discussion to- 
morrow, but pick your man here, Mr. Clark. 

Mr. Crark: Any of them it is all right with me. If they can 
answer that question, I will be satisfied. ; 

Mr. NapeE.i: It seems to me—I speak with great humility, having 
only been on the New Jersey Board for two years—we are trying to 
find out whether the man is a proper person, by reason of his knowl- 
edge and judgment, to go out and advise his clients, assuming he gets 
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them, and I think we will all agree that he has to have a knowledge 
of fundamental principles; he has to know the reasoning behind those 
principles, and he has to be able to apply them to a given set of facts. 

Where Mr. DeGraff and I disagree with Mr. Scanlon and Mr. 
Wigginton is that Mr. Scanlon and Mr. Wigginton feel that you find 
that out best by taking a single subject, like contracts, and confining 
your question to that subject. Mr. DeGraff and I feel that is not the 
way, in many cases, in which that question comes up to a young 
practicing attorney. 

True, he learns the principles of domestic relations and procedure, 
let’s say, in separate courses, but his client does not care anything 
about procedure; he does not want to know about the question I read 
from our examination, anything about judgment on the pleadings or 
whether you need corroboration of a corroborating witness. He wants 
to know if he is going to get a divorce. 

Very often, like in the question I read from the Yale examina- 
tion, you have a typical situation which will be put to a young lawyer, 
where the client is not at all interested in the question which was put, 
as to whether it is a matter of partnership, corporations, joint stock 
company, or business trusts. He says, “Here is $10,000. I am willing to 
give it to my nephew and his friend to go into business. I want you 
protect me. I would like, if possible, to get a share of the profits.” 
What do you say? 


He does not want to know anything about any law school courses; 
he wants definite advice. Shall he go in and lend the money on a 
promissory note? Shall he go in as a partner? Shall he take stock in 
the company? What should he do? 

It seems to me that a young lawyer who cannot answer a practical 
situation of that kind should not be allowed to practice law. To pigeon- 
hole everything in one subject or another, and to confine the question 
on the bar examination to that particular subject, makes him think that 
everything is, as Dean Sturges said in his letter, compartmentalized, 
confining the answer to this pigeonhole or that pigeonhole. 

There are many situations we come up against in everyday practice 
where you cannot do that at all. I think he has to be able to advise 

‘his clients. 

I am not saying you cannot find it out the other way, by confining 
the questions to a single subject, but I think, as Mr. DeGraff does, 
that this is an artificial way to do it, because what comes under a 
particular subject is arbitrary. The way it is selected in the particular 
law school, whether it is taught as a single point, as corporations or as 
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business associations—corporations is taught as a part of a bigger 
course covering partnerships and other subjects—really does not make 
any difference. 

In the end, this man who hangs out his shingle impliedly says to 
your brother or my sister, “I can give you sound advice when you 
come in to ask me about an ordinary, simple situation which is likely 
to come up, whether it is business or domestic relations.” 

I think, too, that here is an opportunity where the bar examiners 
can exert a good influence on such of the law schools as have too 
highly compartmentalized (to use Dean Sturges’ term) their methods 
of teaching. 

I know, when I was in college, they were giving comprehensive 
examinations in the particular fields in which a man concentrated; for 
instance, the field of history, government and economics. You would 
be expected to take an examination not on public finance or elementary 
economics or elementary government or European history; you would 
be expected to take a comprehensive examination on the field. 

I think here is a case where, rather than hurting the applicant by 
keeping out people who really should be allowed to practice, we are 
really helping the applicant, because we are pointing the way to such 
law schools as do not try to get the student to have an integrated view 
of the subject, to get such a view. He is going to have to get it by hard 
knocks, if he does not get it in law school or by the type of examination 
he is given on the bar. 

Dean A.ison Reppy (New York Law School): Mr.. Chairman, 
I think the reply is completely unresponsive to Mr. Clark’s question; 
I think the fundamental purpose of all legal instruction is to teach a 
student of law how to analyze causes of action, how to formulate and 
state issues of fact and issues of law. 

Once you have taught the student that art or that science, it is a 
very simple matter for him, if you give him a little legal bibliography 
to go along with it, to find out what the law is in the particular state, 
and advise his client thereof. Therefore, the emphasis on the state 
examination should be not to find out whether a man is thoroughly 
versed in minute rules of the law, but whether he can analyze causes 
of action, and determine what the issues of fact are and what the issues 
of law are. Then he can go to the law books and find out what the 
law is, and properly advise his client. 

Mr. CLtark: May restate, in the light of the statement just made, 
the question I asked. Is it possible, in a bar examination, to determine 
anything more than the answer to the question of whether the candi- 
date has profited by the three years he has spent in the law school? 
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Mr. DeGrarr: I agree with Mr. Nadell that the things to ask on 
a bar examination are the principles of law which must occur to the 
student in his own mind, the issues he must see before he can look up 
the law in the books. 

Let’s take, for example, a factual situation involving the validity 
of an oral contract of some kind. The issue of law is whether it is in- 
validated by the statute of frauds, whether it is based on good con- 
sideration, and whether there is an element of estoppel. 

The point I want to make is that you cannot start looking up any 
law unless those principles first occur to you. If you do not get the idea 
of estoppel, you can’t look it up; if you do not get the idea of failure 
of consideration or if you do not think of the statute of frauds you can- 
not start to look up the law affecting that question. 

To my mind, that question should be graded primarily on whether 
those principles of law occur to the man who is answering the question. 
If he recognizes those controlling principles or even if he recognizes 
only two of those three elements, he is probably going to pass that 
question. 

It does not make too much difference whether he is right or wrong 
in his ultimate answer. I would not care particularly whether he is 
right or wrong in holding that one of the parties is estopped. That 
could very well be a moot point. The important part of the question 
is whether the applicant realized that these three issues were involved 
in the statement of facts. 

But, if instead of those three principles, he starts to write about 
the statute of perpetuities or the incapacity of the parties to contract 
when those elements are not involved, he has flunked that question. 
If, however, he sees the three applicable principles of law, then you 
can give extra credit for the way he handles the problem. 

Mr. Ciark: As I understand it, there are some 230,000 rules of 
law which are exemplified or stated in the American Digest; I under- 
stand there are some 23,000 rules which are taught in the best law 
schools of the United States. 

Is it a fair assumption that, in ascertaining whether a man has 
passed a bar examination satisfactorily in your state or in mine, you 
try to find out two things. He cannot analyze anything unless he knows 
the rules of law, in advance, which are applicable to the problem you 
put to him. He must have a concrete knowledge of those rules of law. 
The next thing is, how does the man’s mind work on the problem you 
presented to him, within the 23,000 rules he has studied, whether con- 
sciously or unconsciously? 
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Mr. DeGrarr: It would be mostly unconscious if you get up into 
those figures. 

Mr. Ciark: Then, if he omits a step in the process of reasoning 
in his answer, what do you do to him? You decide against him, don’t 
you? You assume he guessed that. He has not shown you he knew 
what he was reasoning about. 

Mr. DeGrarr: I do not follow you there; I do not know what 
you mean by missing a step. It all depends on whether it is an important 
step. 

Mr. CiarK: Whether it is important or not, you want to know 
how the man reasons, don’t you? 

Mr. DeGrarr: Yes, but reasoning is a process for which there 
are no fixed rules. 

Mr. CurarK: You would not give him full credit on a question if 
he had a lot of submerged reasons which were not explicit to you. You 
would like to assume he did not know what he was about. 

Mr. DeGrarr: When you are talking about questions such as the 
one I presented, you cannot guess at something like that; the applicant 
has to know something about it, and his answer will show whether 
he is reasoning. 

Mr. CuarK: Unless a lot of the reasoning is submerged. 

Mr. DeGrarr: If it is submerged, that is a problem of grading, it 
seems to me. You have to assume, in certain cases, that an applicant 
went through a certain process of reasoning to get to a certain con- 
clusion. Sometimes the applicant may spell it out; sometimes you have 
to guess whether he had it in his mind and did not spell it out. That 
is really a problem of grading, where you have to appraise what the 
applicant was thinking, from what he writes down. 

Mr. CxiarK: But, finally and lastly, the question which always 
interests me there is,—Is it possible, in the state bar, to determine 
whether a man is qualified to practice law? 

Mr. DeGrarr: I think it is possible to determine whether he is 
qualified to practice. You cannot tell whether he is going to be a good 
lawyer. Whether he is a good lawyer depends upon whether he gets 
clients, and I do not know of any way to test that. Whether he is 
a good lawyer depends upon whether he can make a speech like my 
friend from Florida did. ; 

I know of no examination which can test that quality. The only 
thing an examination can test, in my opinion, the only thing it is de- 
signed to test, is whether an applicant can use the legal principles to 
which he was exposed in law school. 
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Using them does not mean memorizing them. I think questions 
which ask for a definition or which require somebody to list the seven 
instances when you can get a warrant of attachment or recite all the 
exceptions to the “hearsay” rule have no value on an examination. 


But, so far as a knowledge of legal principles is concerned, we 
frequently find applicants who refer to the suspension of the power of 
alienation or some other legal phraseology when they haven’t the 
slightest idea what it really means. They can recite the rule but, if you 
give them a statement of fact, which involves it, they do not recognize 
it. The ability to recite is not the same as the ability to reason. 


Reasoning, to me, means simply this: Can the applicant apply 
rules of law to a given statement of facts and come up with a lawyer- 
like answer? 


Mr. CiarK: Iam only a member of the Board, and you are really 
an examiner. I could not correct a paper, but I practiced law a long 
time, and I know that the mature practicing lawyers’ minds do not 
work on the problems which are presented to them with the precision 
you have a right, as a bar examiner, to expect a graduate of the 
Harvard Law School, or any other good law school, to have. 


Mr. DeGrarr: I think you are quite right; I think the examina- 
tion cannot be based on the point of view of the practicing lawyer, if it 
is to do a good job on students. It has to be based on what they learned 
in law school or what they were supposed to learn. 


Approval of Law Schools 


At its midwinter meeting in Chicago on February 27, 1951, the 
American Bar Association, through its House of Delegates and upon 
the recommendation of the Section of Legal Education and Admissions 
to the Bar, granted full approval to the School of Law of St. Mary’s 
University of San Antonio, San Antonio, Texas. This law school had 
been on the A. B. A. list as a provisionally approved law school since 
February 1948. 


The American Bar Association, also upon the recommendation 
of the Section of Legal Education, granted provisional approval as of 
February 27, 1951, to the School of Law of Gonzaga University, 
Spokane, Washington. 


Correct accordingly your list of A. B. A. approved law schools. 
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CHASE NEWS PHOTO, WASHINGTON 


Left to right: Goscor O. Fartey, JoHn E. RicHarpson, KINGSLAND 
Van WINKLE, and Mark E. LEFEVvER. 


What Should Be Done for the 
Applicant Who Fails?* 


Remarks of John E. Richardson 


Chairman, Kentucky Board of Bar Examiners 


The subject “What Should Be Done for an Applicant Who Fails 
the Bar Examination and Wants to Know Why He Failed?” is one with 
which the Kentucky State Board of Bar Examiners has had but little 
experience due to the mechanics of conducting its affairs. 

The Board is composed of three members, one of whom acts as 
part-time secretary. All three members are practicing attorneys liv- 
ing in different parts of the state. 

The examination consists of six sections with three or four 
subjects in each section. Each examiner gives examinations on two 
sections and the papers are graded at the residences of the respective 
examiners. After the grading has been completed, the entire Board 
meets and reviews the grades and thereafter the applicants are advised 





*Panel Discussion at the annual meeting of The National Conference of Bar 
Examiners in Washington, D. C., on September 18, 1950. 
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by the secretary as to the grades made on the respective sections. 
The examination papers are lodged with the secretary so that no one 
other than the secretary has access to them thereafter. When an 
applicant confers with an individual examiner, he does not have his 
papers nor does the examiner, unless he is the secretary. There has 
been no method established whereby the part-time secretary can advise 
any applicant why he failed other than in his own section. We do not 
have any method whereby the applicants can confer with all three 
examiners at the same time. The members of our Board, through 
custom, have been very patient with unsuccessful applicants and have 
undertaken to advise them what to do to pass the bar examinations. 


We have concluded that the failing applicants fall within two 
categories: 


1. Good-faith applicants; 
2. Politically-minded persons. 


When we are interviewed we undertake to determine which type of 
applicant is appearing before us. If we determine that the applicant 
is in good faith, then we undertake to analyze why he failed and 
help him as much as possible. 


We find some of the applicants are properly prepared but, through 
nervousness, worry, fear or not understanding the type of answers 
which should be given, have failed. 

Another type of good-faith applicant is one who is not fully 
prepared, but who has received border-line grades. Of course he may 
be handicapped through worry, fear and nervousness. We not only 
advise him against these handicaps, but also try to explain to him 
that he should make a thorough review before attempting another 
examination, and also explain to him the type of answers which he 
should give. 

Still another type of good-faith applicant is one who is wholly 
unprepared or is an individual who does not have a legal mind, and 
in either event will never become a successful lawyer even though 
he should pass. We should advise such an applicant to find another 
field of endeavor rather than to undertake to become a lawyer when 
he will not be successful even though he should pass a bar examina- 
tion. But to so advise to this effect is a very difficult task as oftentimes 
‘ this type of applicant has ambition and has his heart set on becoming 
a lawyer. If he were so advised, we would be doing him a service 
and would be doing a service to the public. It is really a disservice 
to him and the public to encourage him to pursue the legal profes- 
sion. Very little, if any, beneficial advice can be given as this type 
is hopeless. 
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Whenever a politically-minded person interviews us, we try to 
be as patient as possible but, if we know that a person is politically- 
minded, we are very careful in advising him in any way because 
oftentimes that type person is interviewing the examiner only for the 
purpose of acquiring information to criticize the examiner and to bring 
him ‘into disrepute. He also undertakes to seek information either to 
curry favors or to prevail upon the examiners to pass him in any 
event. Of course he does not receive any help whatever. We feel like 
“booting” him out of our offices. 

The hardest problem for an examiner is to analyze the character 
of the individual and, if we are successful in analyzing his character, 
then it is difficult to analyze the reason he failed. We believe that 
if the examiners could retain possession of their respective examina- 
tion papers, we could better advise the applicants. In order to so 
advise, it would be better if each examiner would make marginal 
notes on the examination papers criticizing the answers so that he 
could intelligently discuss the reasons for failures. It is much easier 
to discuss the question with a deserving applicant than with one who 
is not deserving, and this is especially true where such applicant has 
a good academic and legal education, but not quite so true when he 
is a graduate of an approved law school with little academic educa- 
tion. It is very difficult to advise any applicant who is poorly pre- 
pared, either academically or in law, because no matter how much 
review work such applicant may do, he is not likely to ever pass an 
examination. 


Our failures have primarily been applicants who have graduated 
from unapproved law schools, those not approved by the American 
Bar Association. As a general rule, practically all well-prepared appli- 
cants have passed the examinations with little difficulty. Of course 
at times a graduate of an approved law school has, for some reason 
or other, failed the examination, and when we are confronted with 
this type of applicant, we undertake to analyze the situation and make 
a thorough explanation as to the manner in which the examinations 
are given, the type of answers desired, and try to relieve him of fear, 
worry and nervousness. In some instances, such an applicant has not 
had some of the subjects covered by the bar examination and, con- 
sequently, he is at a great disadvantage unless he makes an exhaustive 
study of the subjects he did not study in law school. 

We feel that it is not only our duty to give the examinations, but 
to assist the failing applicants as much as possible so long as we do 
not answer the questions. 
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There is a movement for the Board to have a full-time secretary, 
who can interview the unsuccessful applicants and advise them the 
reasons for their failures. Although we have had no experience with 
one, we feel that this is the only feasible solution to the problem. 


Until we do have a full-time secretary, we believe that our system 
could be greatly improved if, after each examination, we should set a 
date to have a conference with all unsuccessful applicants and at that 
time have each examiner give a critique of his questions and the 
answers given. The critique should include model and poor answers 
taken from the examination. In addition, each examiner should point 
out some of the most numerous, flagrant errors and shortcomings that 
he found in the answers. After the examiners have completed the 
critique, then the session should be thrown open for questions by the 
failing applicants and an attempt should be made to answer them. In 
this manner, the failing applicants could obtain a general idea of the 
mistakes they made on the examination, would be in a position to review 
more thoroughly for the next examination, and would know what 
to do in order to correct their errors. Those applicants who are prop- 
erly trained, both as to academic and legal education, should then have 
no difficulty in passing. Also those who were border-line applicants 
may pass. As for those who were not so trained, it perhaps would 
enable them to realize that they were pursuing the wrong vocation 
and cause them to enter some other vocation which would result in 
their being successful citizens. 


Remarks of Goscoe O. Farley 


Secretary, California Committee of Bar Examiners 


From a bar examiner’s standpoint, it would seem that the most 
important thing to be done for the applicant who fails the examination 
is to convince him that he was given a proper test, fairly graded, and 
to make him realize that the reason for his failure lies within himself, 
and is not the fault of the examiners. 

The kind of bar examination that is given must in the long run 
meet with the approval of the profession and the public. You should 
try to make everyone understand, assuming that it be true, that the 
test you are administering is doing its proper job—that is, that it is 
selecting those persons, and only those persons, who are qualified to 
become lawyers. And the most important group you should endeavor 
to show that this is so are the applicants who were unsuccessful in the 
examination. In my state, for example, there are some four or five 
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hundred who fail the examinations each year. If they were to believe 
that they had not been fairly dealt with in the examination, in a few 
years’ time there would be such a large number of dissatisfied appli- 
cants clamoring for lower standards in the bar examination that they 
would exert considerable pressure to accomplish such result. 


So, an important function of the bar examiners in every state, in 
addition to their many other duties, is to see to it that the applicants 
who are not able to pass the examination are made to realize that, for 
the present at least, they are not actually qualified for one reason or 
another to enter the ranks of the profession. Assuming that the exami- 
nation is a proper one and fairly graded, this function of the bar 
examiners is largely a matter of disseminating information and of good 
public relations. 

Now, how can you convince the unsuccessful candidates and others 
that your examination is accomplishing its rightful purpose? One thing 
you can do is to remove some of the mystery from the examination 
procedure. For example, you can make the questions given in past 
examinations available. In my state, we distribute many hundreds of 
copies of the questions after each examination. You can explain how 
the grading is done. You can let the unsuccessful candidates know 
what grades they received. You can tell them how, by means of a 
coding system, you keep their examination papers anonymous. In this 
way no grader can possibly know whose papers he is grading, and con- 
sequently the only factor determining success or failure is the quality 
of answers written in the examination. 


You can explain, if you follow such a system, how the marginal 
papers—those that failed on the original grading by only a small margin 
—are carefully reviewed for possible errors in grading. 

Taking away some of the mystery from the examination helps to 
dispel the rumors about it, and anyone who has been connected with 
bar examinations very long knows how easily rumors can get started, 
and how wild they can grow. If your examination process is sound, 
explaining it will do much to eliminate any doubts in the minds of the 
uninformed or misinformed. 

Secondly, what can you do for the applicant who has failed the 
examination and is genuinely puzzled as to why he failed? You have 
probably all been approached by such applicants many times. A typical 
one comes in your office saying something like this: “Can you tell.me 
what I did wrong in this last bar examination? I don’t claim to be a 
scholar; I’m just a ‘C’ student. But I did manage to graduate from the 
an eiaibustadeaal law school, which is supposed to be pretty good. It’s approved 
by the American Bar Association. I reviewed hard for this examination 
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and I don’t see how I can ever be better prepared for one. What’s wrong 
with my answers? What can I do to pass next time?” 

What is there that can be done to help such an applicant? One 
thing that could be said to him is something like this: “Gosh, it seems 
to me a man like you should be able to pass the examination without 
any trouble. Maybe you didn’t write enough law. However, lots of 
students fail the examination on their first try, so don’t be too discour- 
aged. Keep on with your review and perhaps you'll have better luck 
next time.” This kind of reply gets the applicant out of your office 
quickly and takes no great effort on your part. But it completely fails 
to make the applicant understand that the reason for his failure is not 
the examination, but himself. Such an applicant can hardly be blamed 
for going out and claiming that passing the examination depends upon 
mere luck, or worse, upon knowing the right people. 

So what else can you do? After explaining the care with which the 
examination is given and graded, you might suggest that he take his 
answers out to one of his professors and have him criticize them. This 
can work beautifully if the professor will cooperate, if he is interested 
in such work and has the time for it. But professors are just as busy 
as we are, and we should not try to shove part of our work off onto 
them. Besides, once in a while, you may run into a professor who is a 
little unsympathetic towards bar examiners, and he may tell the appli- 
cant, “I don’t see anything particularly wrong with your answers. They 
would receive passing grades in my courses. I don’t know what those 
bar examiners want, anyway.” 

There is a third thing you can do. You can sit down with the appli- 
cant and review three or four answers with him, criticize them, and 
point out his deficiencies. However, unless you drafted the questions 
and did the grading yourself, I would advise you to become very 
familiar with the questions and the grading standards first. It takes a 
thorough knowledge of the examination to enable one to give accurate 
and helpful information to an unsuccessful applicant as to what he 
missed or got wrong. But if you will become thoroughly familiar with 
the question and solutions first, this is the best method, I think, of 
pointing out to the applicant the reasons why he failed, and of showing 
him that the grading was accurate and fair. 

It has been my experience that if you do it thoroughly, you will 
be able to review only about three or four answers with an applicant 
in an hour. I used to set aside about an hour for each candidate. A 
couple of years ago, it got so I was spending as much as a whole month 
after each examination talking with unsuccessful applicants, at the 
rate of about seven or eight a day. So if you examine large numbers, 
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these interviews, however beneficial they may be, will take more time 
than you can possibly give to them. 

Is there anything else you can do? Yes, we have been doing some- 
thing else for about two years. We have been mimeographing some of 
the better answers actually written in the examination. We run off 
several hundred sets of these illustrative answers, as we call them. 
After the last examination we mimeographed 350 sets, and it was not 
half enough. 

The unsuccessful applicant is invited to come in and compare his 
own answers with these illustrative answers, or he can buy a set and 
take it home. In most cases, these answers clearly indicate to him why 
he failed to pass. If he thoroughly studies these answers—and it will 
take him a couple of days to review completely an entire examination— 
he can see why he failed, and he will discover how or in what way he 
must improve to have a chance of passing the next time. 

These illustrative answers are taken from those actually written 
in the examination, as I have already said. We state in a preface some- 
thing to the effect that, having been written without research in the 
examination, naturally they are not perfect, and may contain minor 
inaccuracies and omissions. We also point out that they are not the 
only solutions that are good or possible. Many other solutions may be 
equally as good. 

In closing, I would like to mention that there is another benefit 
from trying to make unsuccessful applicants understand the reasons 
for their failure. Bringing your examination and grading processes out 
into the open, as it were, where they can be scrutinized and criticized 
by all, serves to keep you on your toes. Such criticism will probably 
suggest improvements. Knowing that your efforts on the bar examina- 
tion will be subject to a sort of inspection by unsuccessful applicants 
after the grading is done, will stimulate you to try hard to improve 
your work each time. 


Remarks of Mark E. Lefever 


Secretary, Pennsylvania Board of Law Examiners 


An analysis of the question before us today necessarily requires 
that we analyze our philosophy of bar examinations. There have been 
so many comments on this subject today that I will not go into it deeply. 
Suffice to say, it seems to be acknowledged by almost everyone that a 
bar examination should test the candidate’s ability to analyze and reason 
rather than determine whether he has acquired a specific amount of 
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knowledge. If that premise be accepted, we have answered in large part 
the question as to what the failed applicant should be told. 


It is my understanding that the boards in the various states run 
the gamut of two wide extremes. The one extreme is to publish model 
answers of bar examination questions prepared by the board, or selected 
from the examination papers. The other extreme is to refuse to talk to 
the applicant or to give him any information whatsoever regarding his 
failure. 

Between these two extremes lie the practices of most of the boards. 
One approach is to go over the examination paper of the failed appli- 
cant and point out his errors. Another approach is merely to make 
available the questions from bar examinations for study and practice 
by the applicant. In Pennsylvania, for example, we always make avail- 
able copies of the past examinations as long as they are available; these 
copies usually cover the past five or six examinations. Another approach 
is to advise the applicant as to the comments made by the examiners 
with regard to his particular paper. Many other approaches are 
available. 

For almost fifty years the Pennsylvania State Board of Law Exam- 
iners has considered this problem and solved it in various ways. I 
believe a brief history of the Pennsylvania system during those years 
will present a broad cross-section of the thoughts and theories on this 
subject. Having this in mind, I submit them to you. 

In 1903, at one of the first meetings of the Pennsylvania Board, 
there was presented the question, “What shall be told the failed appli- 
cant?” At that time the Board decided, “It is advisable that the applicant 
should prepare himself thoroughly on all subjects before coming up 
for re-examination; hence, no information shall be given.” 

However, there was much importuning for information on the part 
of failed examinees, and very quickly thereafter the practice was 
adopted of the marking examiners going over individual papers and 
giving suggestions to failed candidates. This practice continued for 
years until in 1929 the Board adopted a rule prohibiting the examiners 
from reviewing papers with applicants because it consumed so much 
of the examiners’ time, which the Board felt could more profitably be 
applied to their examining work. However, the Secretary was author- 
ized to go over rejected papers with applicants in exceptional cases. In 
1930 the Secretary’s discretionary power to go over these papers was 
rescinded and the Board went back to its original position of not dis- 
closing any information to the examinees. 

Again there was a clamor for some kind of information. As a con- 
sequence, in 1932, the Board ruled that henceforth the grades on all 
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papers should be disclosed. This was the first that this was done. Since 
1932 we have disclosed the grade in the notice to the examinee advising 
him of his passing or failing the examination. 

At or about the same time, the Board authorized the Secretary’s 
office to deliver the actual examination papers to the failed candidates. 
This caused a great deal of difficulty because law professors, judges, 
preceptors, other lawyers or individuals, or the failed examinee him- 
self came to a conclusion different from that of the examiners and much 
controversy was generated with regard to the grading of papers. Finally, 
in 1933, the Board passed a rule which has been followed since, not to 
deliver or go over the paper itself with any one at any time (with the 
sole exception of judges of courts of record who are given access to the 
papers on request). 

At the same time, the system was inaugurated (which has prevailed 
ever since) of the Secretary or Assistant Secretary going over the gen- 
eral situation with the candidate in an effort to discover what caused 
his failure. The secretaries utilize the examiners’ tallies in determining 
and disclosing this information. This practice received the express 
approval of the Board by an order adopted in 1942 and has been adhered 
to ever since. In fact, in 1942, the letter to failed candidates was revised 
so as to change the last paragraph which read— 


“The greatest care has been observed in fixing the marks of 
candidates. Under the present practice of the Board there is no 
review of papers. Consequently, the office of the Secretary is not 
at liberty to discuss with the candidate any matters relating to the 
merits of their paper or to their marks.” 


to read— 


“The greatest care has been observed in fixing the marks of 
candidates. Under the present practice of the Board there is no 
review of papers. However, it is the desire of the Board at all times 
to assist candidates in whatever problems they may have with 
respect to admission to the bar and the office of the Secretary will 
grant interviews for this purpose.” 


Since 1942 the Board has made several changes of policy with 
regard to “written reviews.” At first the Board prohibited any letters 
from the Secretary’s office on this subject. However, because of the 
inequity of this rule to those candidates who live at distant points from 
the Secretary’s office in Philadelphia, e.g., Erie, Pittsburgh, etc., 
which are upwards of three hundred miles distant from Philadelphia, 
the Board revised this policy and expressly permitted the Secretary or 
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Assistant Secretary to give the same information by letter to failed 
candidates as they were permitted to give in personal interviews in the 
Board’s office. This leads to a consideration of what we tell a failed 
applicant. 

Preliminarily, I should describe very briefly our system. We have 
four examiners, each one of whom grades the answers on one of the 
four sessions of the bar examination, the questions for which he has 
prepared. The examiners place their grades not on the examination 
paper itself but on tallies. In addition, the examiners are required to 
make comments on the tallies as to fundamental points, viz., the appli- 
cant’s grasp of issues, knowledge of law, and reasoning, and any general 
or specific comment as to the applicant’s ability or method of answering 
examination questions. 

Those papers which are in the border-line group, i.e., from 64 to 70, 
are re-read by the original examiners, re-read in toto by the Super- 
vising Examiner, and re-read by the State Board of Law Examiners, 
specific members being assigned to each of the four sessions. Finally, 
the papers are discussed in executive session attended by the Board 
members, Supervising Examiner, Secretary, and Assistant Secretary. 
At that session there is a final determination of the passing and failing 
of each paper. Papers that have gone through this process of five read- 
ings are usually accompanied by tallies which have many comments. 
These comments are invaluable in interviewing the failed candidates. 
We do not always quote the exact comments but use them as an aid in 
advising the failed applicant as to his deficiencies. There follow typical 
comments, chosen at random, which appear on the tallies. 

“Answers contain many irrelevant, illogical and unnecessary 
statements.” 

“Words! Words! Words! No substance. Fails to see points for 
most part.” 

“Analysis weak, reasoning very poor, knowledge of law best 
part of paper.” 

“Never very lawyerlike.” 


“This candidate knows some law and none of his answers are 
very bad, but they are confused, general, and difficult to evaluate.” 


“Even when he sees the issues, he can’t discuss them.” 


“Rambles and repeats. Quotes unnecessarily a lot of elemen- 
tary abstract legal principles, but does not weave the relevant prin- 
ciples into his answers properly; frequently wrong.” 


“Just doesn’t see the issues.” 
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“Too many blanks and open spaces in the pattern of the 
answers.” 


“Theoretically, a beautiful paper. Practically, of very poor 
quality.” 

“Answers contain repetitious and extra talk, not steady or 
reliable.” 

“Pretty much of a jumble for the most part.” 

“Very queer notions at times.” 

“Answers full of learned and intelligent discussion, not always 
on the point.” 

“Usually good with some bad lapses.” 

“He sees all of the issues and while he does not decide them 
all correctly, he makes an intelligent approach with a minimum of 
surplusage.” 

“This fellow would do a better job if he would concentrate on 
the answer instead of being ‘smart alecky’.” 

“Almost completely lacking in quality. Incoherent at times.” 

“Knows a lot of definitions but can’t apply them to facts.” 

“Writes well but misses too much.” 

“Dangerously brief, but generally right.” 

“Just about gets by here. Usually gives conclusion without 
much in the way of reasoning. As a result, when he is wrong there 
isn’t much on which he can be given credit. I believe he is capable 
of better answers.” 

“Answers do not go deeply enough but skim the surface of the 
problem. Knowledge of law lacking also.” 

“Writes a lot but says little.” 

“Careless in reading and analyzing facts. Cites too much mis- 
cellaneous law without getting down to the core of the problem.” 

“Misses all but the obvious.” 


One of the earlier panels today discussed at length the advisability 


of having bar examination questions cross course lines. It has been the 
practice of the Pennsylvania Board from the beginning to frame its 
questions across course lines. One of the most frequent weaknesses in 
failed students is their inability to recognize three or four points in a 
question, particularly where the question crosses course lines. Our 
Board has repeatedly emphasized the importance of a lawyer’s ability 
to see all points in a question. Consequently, our Board has recom- 
mended to the law schools in Pennsylvania a comprehensive examina- 
tion as an aid to determining the fit students and preparation for the 
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bar examination. A number of the law schools in Pennsylvania have 
adopted the comprehensive examination as a part of their curriculum. 

In addition to discussing with the failed candidate the comments 
on his tallies which appear germane, we usually advise him as to the 
sessions which he passed or failed and list the questions on which he 
did particularly well or failed badly. In addition, we discuss proper bar 
examination technique. Time is too short this afternoon to undertake 
a discussion on that subject. However, we outline to the applicant the 
“Do’s” and “Don’ts” which are recommended in taking a bar exami- 
nation. 

In the vast majority of cases the failed examinee leaves the inter- 
view with the Secretary or Assistant Secretary with the feeling that 
he has learned some of his weaknesses and has been assisted in ascer- 
taining the proper means of overcoming them. Expressions of gratitude 
and appreciation are usual. Criticism of the system is rare. 

I am happy to report that in Pennsylvania we do not have the 
problem of the political candidate which, Mr. Richardson informed you, 
is serious in Kentucky. In my twelve years or more as Secretary, I 
cannot recall more than one or two persons who approached the Board 
with their problems from a political basis. I consider this a real tribute 
to our Board and its high standing. Moreover, we do not have the prob- 
lem of the student who is graduated from an unapproved law school. 
Our rules require that an applicant be graduated from an approved 
college or university to be registered as a law student, and from an 
approved law school to be admitted to the bar examination. Our exam- 
iners therefore assume that the applicant has met these rigorous 
requirements. 

I believe that the Pennsylvania Board of Law Examiners has satis- 
factorily solved the problem as to what to tell the failed candidate. The 
Pennsylvania system, although not perfect, is not static. It is fluctuating 
and flexible, and constantly seeks to improve in its aim to bring proper 
persons to the bar, to refuse admission to incompetent or unethical 
candidates, and to release such information as will assist the candidate 
in preparing for and passing the bar examination. 


Remarks of Kingsland Van Winkle 
Member, North Carolina Board of Law Examiners 
In limine, may I congratulate the unknown genius who prepares 


the questions for panel discussions? However poor the paper or the 
suggestions, it can never be demonstrated that the speaker is wrong. 
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The applicants who fail a bar examination may be divided into two 
classes: those who deserve to fail it and those who do not. First, as to 
those who do not deserve to fail, these in turn I would also divide into 
two classes: those whose failure may be attributed to themselves and 
those whose failure may be attributed in the final analysis to their 
teachers or to their examiners, or perhaps both. 


Every applicant who tenders himself for examination must be cer- 
tified from his law school or other teacher that he has satisfactorily 
passed the subjects on which he is to be examined; a degree from an 
approved law school is the equivalent of such a certificate. 


I have been informed by deans of law schools that, in every class 
of any appreciable size, there are always to be found one or more stu- 
dents who apparently are fully prepared and confidently expected to 
pass the examination but who nevertheless fail to do so. I am further 
told that the law schools expect this to happen and are prepared for it, 
but they are unable to account for the reason in many cases. Unex- 
pected illness, nervous panic, insufficient review prior to the examina- 
tion, an attempt to do outside work while engaged in study, and reasons 
of a similar nature account for some of these failures. They seem 
unavoidable and such students should be encouraged to persevere in 
their efforts to pass, and their teachers should, and doubtless do, give 
them that support and encouragement they are entitled to have in what 
are dark hours for them. The examiners do not ordinarily come in con- 
tact with these cases, and it is not clear that anything they could say 
would be of benefit to this class of failures. 

Next, let us consider those who do not deserve to fail and whose 
failures may be attributed to the teachers or to the examiners. Most 
law schools undertake to ground the student in the great principles of 
law and equity in a large measure by the study of leading cases on the 
several subjects. To achieve that result, the student is given on every 
class examination a hypothetical question or questions containing many 
problems of law which arise on the facts stated; such a student is 
expected to analyze the question in an answer that involves the writ- 
ing of an essay; he considers what the answers would be had the facts 
been different; and he expatiates on the arguments that would be 
advanced in the support of the contentions of the several parties to the 
assumed litigation, and states his views on the application of legal 
principles to varying facts. The law schools have not the time, or so 
they assure us, to teach the neophyte the practical application of much 
of the law he has learned. To know the law is not always to know how 
to apply it when confronted with an actual case. 


96 





The examiner feels he owes a certain duty, when granting a license 
to an applicant, to assure the public and the bar that those admitted 
are properly qualified to practice and, accordingly, in his examination, 
he frames his questions to receive an answer much as a lawyer would 
give to a client who enters his office seeking help. Such a client comes 
wishing advice and he is uninterested in essays on the subject he brings 
to the lawyer’s desk, nor does he care why the law is what it is. Hence, 
the examinations given students in the law schools and those given by 
the examiners are different; certainly the approach of the student to 
the examination of the Board of Examiners must be different from his 
approach to the law school examinations. I think this difference is 
desirable. Otherwise the examinations for admission to the bar would 
appear to be superfluous. As a consequence of this, the student who 
appears before the Board of Examiners will often waste his time 
explaining what a contract is, who can make it, etc., all of which is 
unimportant to the client when he comes into the lawyer’s office and 
to the examiner when he considers the papers. 


It would seem then, and I suggest, that every student before taking 
the bar examination should not only review the course, but he should 
be definitely informed as to the nature of the answers the examiners 
expect to receive and why his approach to the examinations must be 
different from past examinations. 


A student failing for such reasons as I have indicated should not 
and probably would not have failed (except through his own fault) if, 
before he took the test, he was told the point of view of the examiner. 
I urge that, at some time before the examination, every applicant be 
given a chance to hear a talk from a member of the Board of Bar 
Examiners. At such a time the applicant would learn what the Board 
seeks in its examination. At the same time, the examiner should explain 
to the students the full mechanics of the examination; he should tell 
how the examinations are made up, how they are edited, how the ques- 
tions are chosen and the efforts the examiners make to be absolutely 
fair in the grading of the papers. Such time would be well spent and 
would greatly improve the morale of the students, and the law schools 
would be well advised if they requested some member of the Board to 
address the applicants at a convenient time before the examination. 
If so requested, it would be the duty of the examiner to appear and 
talk to the students. I have always spoken to the law classes in my own 
city before every examination, and in this talk I read to the class two 
or three questions propounded in previous examinations together with 
the answers so that the students may see illustrated the nature of the 
answers expected by the Board. 
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Now, as to those who deserve to fail the examination, very little 
can be done for these applicants except to inform them that they have 
failed because they were unprepared through lack of study, or because 
of an inherent inaptitude for the legal profession. 


This brings me to another suggestion which I realize would have 
to be carefully considered because there are objections, as well as 
advantages, which will occur on reflection. 


There are aptitude tests which are open to young people before 
they decide what line of work they will pursue. Such a test would not 
be desirable for those thinking of the study of law because, even if the 
test were given by one competent in that line, it would be purely 
theoretical and the opinion given would carry little weight with the 
applicant, his family or his law school. 


However, after the student has entered law school, if his instructors 
who observe and criticize his work feel that he is studying for the wrong 
vocation, his case should be brought to the attention of the dean and 
faculty and, if after proper observation and careful consideration they 
concur with his instructors, the student should be advised that it would 
be better for him if he did not longer pursue the study of law. In many 
cases much money and time would be saved the student. Some, of 
course, will not believe what they are told and they must be allowed to 
continue and perhaps they will get a degree. 

My suggestion is that every applicant appearing before the Board 
of Examiners, if he can obtain it, be required to present a certificate 
from his law school that, in the opinion of the school, he has the mental 
aptitude and moral requirement needed in one who undertakes the 
practice of law. Upon failure to present such a certificate, the Board 
could assume he was not able to obtain it but he would still be allowed 
to stand the examination and, if he passed, there would be nothing to 
do but to grant him his license. It is safe to say that one who passes will 
not tell the world that he lacked the certificate, and those seeking a 
young lawyer in an office will inquire if he had such a certificate before 
they accept him. If the applicant lacking such certificate fails, neither 
the law school nor the Board of Examiners will feel that any blame can 
be justly imputed to them. 

I appreciate the fact that the certificate I suggest would be merely 
an opinion, but it would be an opinion based on three years of trairied 
observation. Many certificates are opinions or evidence of opinions. A 
certificate that A passed the subject of “Implied Contracts” is a certifi- 
cate of that fact, but it is not a certificate that A knows the subject or 
that he is competent to apply what he knows in the actual practice of 
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law. I realize that objections can be raised to this suggestion, and it 
opens the door to discussion. 

My conclusions are that the greatest emphasis should be placed on 
insuring that the applicants are properly advised beforehand by the 
Examiners themselves as to what is expected of them, and that little 
practical advantage would be derived from post-mortems. Unless better 
compensated than I think they are, examiners have not the time to go 
over the books with those who have failed, and its necessity is not 
apparent if the student has already been informed as to the nature of 
the expected answer. 


To publish approved and acceptable answers would provoke useless 
discussion; it would not be practical to publish all possible approved 
and acceptable answers and it would be unwise to publish less than all. 
In the talk to the applicants, the examiner would explain that credit 
would be given for well-reasoned and lawyer-like answers to questions, 
even though such answers were not those of the Board, and I have 
always found that the students have been satisfied with the assurance 
they receive. 


Bar Examiners Take the Bench 


Walter M. Bastian of Washington has been appointed to the Bench 
of the United States District Court for the District of Columbia. At 
the time of his selection he was a member of the Committee on Ad- 
missions and Grievances for the same Court. 


On January 1, 1951, Mark E. Lefever was appointed a Judge of 
the Orphans’ Court in Philadelphia. He therefore resigned as Secretary 
of the Pennsylvania Board of Law Examiners, a position he had held 
for twelve years. Miss Mathilda H. Remmert, Assistant Secretary of 
the Board for a number of years, succeeds him as Secretary. 


Two Deaths 


With great regret we record two recent deaths: that of Judge 
‘George Y. Patten, Chairman of the Montana Board of Law Examiners, 
and that of Lloyd C. Sampson, Secretary of the Wyoming Board of 
Law Examiners. Your editor does not know how long these men 
served as bar examiners, but they were holding their respective posi- 
tions at the time of the organization of The National Conference of 
Bar Examiners in 1931. 
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First Year Bar Examination 


By Eustace CuLLINnAN 


A report prepared for the Survey of the Legal Profession 


Ambition to become a lawyer prompts many young persons that 
are mentally or otherwise unfitted for that profession to enroll in law 
schools. Such students are not necessarily dull. They may have talent 
for other intellectual activities. But it takes a rather special aptitude 
to become a competent lawyer, and it is no service to the public, the 
bar, the law schools, or the inept student unaware of his limitations, 
to encourage such a student to complete his preparation for a career 
in which he is not likely to succeed and almost certain not to excel. 


Various proposals have been discussed and some tried, for ex- 
clusion or early elimination of incapable law students. One method 
is careful screening of those permitted to enter the first year. This is 
good practice for any school, but it is not by itself sufficient since the 
selection is not based on a test of the student’s capability in law study. 
Another method, severe, in some instances unfair, but effective, is 
the arbitrary dropping of the lower one-third or other fraction of the 
first-year class, including students who have obtained a passing mark 
or better. That method eliminates students who, in another year with 
a less brilliant class, might have been retained and in some years saves 
students less able than some who are eliminated in other years. 

One suggestion is that all law students be required to take and 
pass an examination in designated basic subjects at the end of the 
first year. The first-year examination has not been adopted by the 
examining authorities of any state except California and there the 
examination is integrated with the special accreditation rule of that 
state. 

The purpose of a first-year examination may be either to let the 
student learn early whether he is obtaining adequate instruction at 
his school, or to enable the examining authorities to discover early 
whether the student has in him the makings of a lawyer. It cannot con- 
sistently be both, for in the one case the student who failed would 
merely be set back a year whereas in the other he would not be al- 
lowed to go on with his studies. 

In a jurisdiction where only students from accredited law schools 
may present themselves for the examination for admission there seems 
to be no need of a first-year examination other than that given by the 
school itself. In most of the good law schools in the United States a 
large percentage of the first-year class are excluded at the end of that 


100 





year for scholastic deficiency. Those schools which are exacting in 
their selection of students naturally do not suffer as high a first-year 
mortality rate as do schools which prefer to do their screening after 
the student has had a chance to prove himself. Thus in 1947 Harvard 
dropped only about 11 per cent and Yale only about one per cent 
of the first year class, while Chicago dropped about 27 per cent, Minne- 
sota 40 per cent, and Texas 25 per cent. Few of the better schools in 
1947 excluded as many students for scholastic deficiency at the end 
of the second as at the end of the first year, though the proportion 
in some good schools seems larger than it should be if first-year 
elimination had been stricter. (See the 1949 California Survey charts 
16 and 17.) 

In a jurisdiction, such as California, where students from non- 
accredited schools as well as correspondence schools and no school 
at all may present themselves for the bar examination, and where the 
minimum statutory requirements for pre-legal education are less than 
those prescribed for barbers and manicurists, a first-year bar examina- 
tion, given by the bar examination authority, seems useful except for 
students from accredited schools. 

The first-year examination for law students, at least up to now, 
is peculiar to California and is so bound with the so-called California 
“accreditation rule” that they cannot be separated in discussion. This 
rule is unlike the usual accreditation rule prevailing elsewhere in that 
it does not exclude students from the bar examination merely because 
they do not come from accredited schools. The California rule has 
been vigorously supported and opposed. 


In California both the first-year examination and the rule were 
designed to correct a condition that, though not confined to California, 
was worse and is still worse in that state than elsewhere. That con- 
dition is the creature of a combination of statutory low standards of 
pre-legal and legal education and an excess of law schools, including 
some sub-standard law schools. 

The uniformly high standard of the California bar examinations 
and the resolute resistance of the California Committee of Bar Exami- 
-ners through many years have provided almost the only protection 
of the bar and the public against the deplorable results that would 
otherwise have been produced by the condition described. 

In 1933 there were 21 law schools operating in California, only 
seven of which had been approved by the American Bar Association. 
This number had been reduced to 18 by 1937; at least in that year 
only 18 schools sent students to the bar examinations. 
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Prior to enactment in 1937 of statutory amendments which gave 
the examining committee authority to classify law schools as accredited 
or non-accredited, the Committee had worked out a practical method 
of letting students know which law schools were doing a good job 
and which were wasting their students’ time and money. After each 
examination the Committee published a statistical report showing the 
percentage of those who had passed and who had failed at that examina- 
tion. Each school was charged with every applicant whom it had ad- 
mitted to its final year, even if he failed to graduate. This tended to 
induce schools to drop unfit students before such students had lost 
quite as much time and money as might otherwise be the case, though 
it also reduced receipts from tuition fees. The percentages were given 
for first-timers and for repeaters and each report showed the cumula- 
tive percentage of success and failure for each school for a three-year 
period immediately preceding. This put sub-standard schools under 
pressure to do better. 

On recommendation of the examining committee and shortly 
after the 1937 amendments became effective, the board of governors 
of the state bar established as the basis of accreditation for law schools 
in California a degree of success amounting to thirty per cent or more 
averaged over a period of three years for applicants allocated to the 
school taking the examination for the first time. The test percentage 
was made quite low at first in order to give backward schools an 
opportunity to mend their ways. The rule provided for an annual 
raising of the standard by five per cent, beginning January 1, 1939, 
until sixty per cent should be reached. The examining committee 
deemed that an average of sixty per cent in each three-year period 
was a low limit for any school pretending to fit students to take the 
bar examination, and that the allowable forty per cent of failures was 
a liberal margin of safety for any good school, large or small, that 
might have a run of sub-calibre students or bad luck. Ordinarily the 
first-rate California schools have had no difficulty in maintaining a 
success average well above the accreditation limit. 

Obviously this rule could not be made applicable to law schools 
outside of California whose graduates or students were taking the 
regular students’ examination, so, as to such schools, the standard 
set was that they must, in the opinion of the committee, maintain the 
same standards of instruction as are maintained in the California 
schools accredited under the rule. 

There are now sixteen law schools in California, one of them, that 
of U. C. L. A., started its first class in the fall of 1949. That state has 
not only more law schools but more law schools in proportion to its 
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population than any other state. New York has only ten. But while 
there are too many law schools in California, most of them, including 
the best, are better than they were ten years ago. For that the accredi- 
tation rule is entitled to much of the credit. 


No law school is required to be “accredited” under the California 
rule. Students not attending an accredited law school must, before 
they can have credit for second-year work, take and pass a first-year 
examination in contracts, torts, and criminal law, three elemental sub- 
jects that are in the first-year course of nearly all law schools and of 
which every lawyer should have some knowledge. Criminal law was 
selected because, while it is now largely statutory, it embodies many 
of the basic rules of the common law for the protection of the liberty of 
the individual. The purpose of the California first-year examination 
is to enable students of sub-standard law schools to ascertain whether 
the school they attend is giving them a quality of instruction justifying 
a reasonable expectation that, at the end of their law studies in that 
school, they will be able to pass the examination for admission. It is 
intended to have the effect of turning students not away from law, 
but away from bad law schools to better law schools when the need 
of such change is demonstrated, and thus avoiding the elimination 
of the student after three years of work, expense, and futility in a low- 
grade school. 

We are here concerned only with the subject of first-year examina- 
tions, not with the merits of the California accreditation rule. Aside 
from the value of a first-year examination as implementing such a rule, 
there does not seem to be any general urge or need for a first-year 
examination in jurisdictions where only students from accredited law 
schools may take the final examination for admission. 


New Cooperating Committee in Kentucky 


Last fall the Kentucky Court of Appeals appointed a Committee 
on Legal Education to serve as a cooperating committee in considering 
changes or improvements in educational requirements, bar examina- 
tions, and procedure for admission to the bar. The Committee held 


_its first meeting in December; present were two members of the bar 


examining board, two law school deans, two lawyers interested in 
legal education, the Secretary of the Kentucky Judicial Council, and 
the Secretary of the Kentucky Bar Association. 

The first discussion concerned how many and what subjects should 
be included in the bar examination, there being some opinion that the 
current twenty-four subjects covered by the examination were ex- 
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cessive. After full debate and vote, the following sixteen subjects 
were chosen as the scope of the bar examination: 


Code, Pleading and Practice Evidence 

Conflict of Laws Ethics 

Constitutional Law Negotiable Instruments 
Contracts Personal Property 
Corporations Real Property 
Criminal Law Torts 

Domestic Relations Trusts 

Equity Wills 


It was unanimously agreed that additional or optional subjects should 
not be included. 


The Committee then discussed the grouping of the subjects, the 
amount of time for the examination, and the passing grade. It was 
agreed that the examination should be given over a three-day period, 
as formerly, but that the two sessions each day should be shortened 
to three hours each, with an extra half-hour on the first day for 
organizing the examination and instructing the applicants. The passing 
grade was set at 75% as a general average for the entire examination. 
The Committee voted to recommend that the Court of Appeals adopt 
a rule allowing a second examination after one failure but providing 
that if an applicant fails two examinations he must wait at least one 
year before he is eligible to take another examination. 


The Committee considered and adopted recommendations raising 
fees and increasing the personnel of character committees in order 
to function more efficiently in investigating applicants and in con- 
ducting the bar examination. It was also recommended that the Board 
of Bar Examiners permit applicants to keep copies of the bar examina- 
tion questions and that a set of questions be supplied to persons wishing 
them for a fee of $1.00; that persons who pass the examination be 
notified only that they had been successful and that persons who fail 
be given their numerical grades by sections of the examination; and 
that, after studying the fully reported minutes of the meeting, the 
Committee make recommendations formally to the Court of Appeals 
so that necessary changes in the rules could be made by Court order. 


Thirty-eight states report they admitted 11,016 new lawyers to 
the bar in 1950, an increase of about ten percent. If the eleven remain- 
ing jurisdictions report they admitted in 1950 the same number of new 
lawyers as they did in 1949, the number of new admissions to the bar 
in the United States for 1950 will be over 14,000. 
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